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Tax Notes

Tax Tips for Claiming the Employee Retention Credit
By Christopher Migliaccio, JD, Partner and Elisha M. Brestovansky, CPA, MBA, Manager

The Employee Retention Credit (ERC) has been in existence for just about two years now. If the ERC has
been around for so long, why are we still talking about it? Because it is a HUGE benefit for businesses if
they qualify. Credits earned in 2020 and 2021 can still be claimed today and provide a cash boost for
businesses.

As discussed in a previous article, Have Your Cake and Eat it Too, businesses can follow a few strategies
to maximize both the ERC and their Payroll Protection Program (PPP) loan forgiveness. Once a business
has determined they qualify and calculates their ERC, then the fun part begins — claiming the credit (and
getting their refund!).

How do businesses claim the ERC?

Eligible employers report their ERC eligible wages and claim the related tax credits on their federal payroll
tax returns (Form 941). Since the ERC no longer applies after the 3 quarter of 2021 (Employee Retention
Credit to End Earlier Than Expected) — and 3™ quarter payroll tax returns were due at the end of October —
the sole means of claiming the credit now is an amended payroll tax return (Form 941-X).

Employers used to be able to file Form 7200 (Advance Payment of Employer Credits due to COVID-19) to
request advance payment from the IRS before the end of a quarter, but that option is no longer available.

Amended payroll tax returns can be filed three years after the original return filing date; that means there’s
plenty of time to do so.

Can | just claim the ERC on an Income Tax Return?
No, unfortunately not. The credit will need to be claimed on a payroll tax return.
So does the ERC impact my Income Tax Return?

Yes. While the ERC is not considered taxable income, under IRC Section 280C, employer tax credits
create a reduction in wages in the amount of the credit. This reduction occurs in the year the wages were
paid — so, a 2021 credit must be reflected on the 2021 tax return, even if the refund has not yet been
received. Many states follow the federal treatment, although New York is an exception and allows the
deduction.

IRS delays in processing amended returns can create a quandary for taxpayers — they might need to
reflect an ERC on a return, and thus increase taxable income, before they receive a check. That means
that moving quickly to determine ERC eligibility could be advantageous for businesses.

If a business claims in 2021 the ERC for 2020 Quarters, can the business adjust their 2021 Income
Tax Return?

No. If the ERC was claimed in 2021 for 2020 quarters (highly likely, since many PPP borrowers were not
eligible until the end of 2020) and the 2020 income tax return was already filed, then an amended business
income tax return or administrative adjustment request (AAR) for partnerships must be filed showing the
reduction in wages. The credit cannot be reflected on the 2021 income tax return.


https://www.pkfod.com/insights/have-your-cake-and-eat-it-too/
https://www.pkfod.com/insights/employee-retention-credit-to-end-earlier-than-expected/
https://www.pkfod.com/insights/employee-retention-credit-to-end-earlier-than-expected/

Next Steps

Now that the 2021 tax filing season is upon us, it is imperative that businesses determine whether they
may have ERC qualification. If the business qualifies, they can claim the credit as quickly as possible to
begin the refund process.

While a Form 941-X can be filed by a business’ payroll tax provider, it does not necessarily need to be.
Some payroll companies are currently taking an extended period of time to draft Form 941-X, even if the
business has given them detailed information for the amendment. This is unfortunately lost time for a
business already subject to IRS delays in processing refunds. We here at PKF O’Connor Davies are able
to assist, not just in determining eligibility and calculating the credit, but also in filing Form 941-X if
necessary.

Contact Us

If you have any questions about the employee retention credit, contact your client service partner or:
Christopher Migliaccio, JD
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cmigliaccio@pkfod.com
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ebrestovansky@pkfod.com

About PKF O'Connor Davies

PKF O’Connor Davies, LLP is a full-service certified public accounting and advisory firm with a long history of serving clients both domestically
and internationally. With roots tracing to 1891, the Firm has 16 offices in New York, New Jersey, Connecticut, Maryland, Massachusetts,
Florida and Rhode Island and more than 1,200 professionals providing a complete range of accounting, auditing, tax and management
advisory services. PKF O’Connor Davies is led by over 135 partners who are closely involved in the day-to-day management of engagements,
ensuring a high degree of client service and cost effectiveness.

The Firm is a top-ranked firm, according to Accounting Today’s 2021 “Top 100 Firms” list and was recently recognized as one of “America’s
Best Tax Firms” by Forbes. PKF O'Connor Davies was named one of Vault's 2022 Accounting 50, a ranking of the 50 best accounting
employers to work for in North America and ranked among the top 50 most prestigious accounting firms in America in a complementary Vault
survey.

PKF O’Connor Davies is the lead North American representative of the international association of PKF member firms. PKF International is a
network of legally independent member firms providing accounting, tax and business advisory services in over 400 locations in 150 countries
around the world. With its tradition, experience and focus on the future, PKF O’Connor Davies is ready to help clients meet today’s ever-
changing economic conditions and manage the growing complexities of the regulatory environment. For more information, visit
www.PKFOD.com.

Our Firm provides the information in this e-newsletter for general guidance only, and it does not constitute the provision of legal advice, tax
advice, accounting services, or professional consulting of any kind.
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